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Summary of points made: 
 
PARITY of ESTEEM for MENTAL & PHYSICAL HEALTH PROBLEMS  
 

• Good mental health is a priority for the Government and the Government is supporting schools and 
colleges to promote good mental wellbeing and provide a supportive environment for those 
experiencing problems.  

 

• The government expects schools and colleges to support those experiencing problems with their 
mental health by securing access to more specialist help. 

 

• Every school has to have arrangements to protect its pupils from harm and provide support for 
pupils with health issues – mental as well as physical.  

 
Transforming children and young people’s mental health provision (green paper): 
https://www.gov.uk/government/consultations/transforming-children-and-young-peoples-mental-health-
provision-a-green-paper 

 
 
MENTAL HEALTH PROBLEMS as a SEND (Special Educational Need or Disability) 
 

• When a school identifies an emerging issue, including mental health issues which require additional 
support, they should not delay putting it in place.  

 

• The school should follow the graduated approach process set out in the department’s statutory 
guidance on special educational needs and disability code of practice.  
 

• The guidance is clear that support should be provided from an early stage, whether or not the child 
has a specific diagnosis.  
 

• A child in school who has this support would be regarded as receiving special educational needs 
(SEN) support.  

 

• A school should always involve a specialist where a pupil continues to make little or no progress  or 
where they continue to work at levels substantially below those expected of pupils of a similar age 
despite evidence-based SEN support delivered by appropriately trained staff.  

 

• For some children it will be appropriate for a request to be made to the local authority for an 
Education, Health and Care needs assessment. This request can be made by the school or the 
parent.  

 

• The special educational needs and disabilities code of practice intentionally does not require a 
diagnosis for a child to access the support they need. The process is based on a child’s need.  

 
SEND Code of Practice: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/
SEND_Code_of_Practice_January_2015.pdf 
 
Supporting pupils at school with medical conditions: 
https://www.gov.uk/government/publications/supporting-pupils-at-school-with-medical-conditions--3 

https://www.gov.uk/government/consultations/transforming-children-and-young-peoples-mental-health-provision-a-green-paper
https://www.gov.uk/government/consultations/transforming-children-and-young-peoples-mental-health-provision-a-green-paper
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://www.gov.uk/government/publications/supporting-pupils-at-school-with-medical-conditions--3
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ABSENCE for ILLNESS RELATED to MENTAL HEALTH  
 

• The regulations are clear that where a pupil is unable to attend school by reason of sickness, their 
absence must be treated as authorised.  

 

• Schools are advised to use code I to record illness and guidance is clear that schools should authorise 
absence due to illness (both physical and mental health related) unless they have genuine cause for 
concern about the veracity of an illness.  

 

• If the authenticity of illness is in doubt, school can request parents to provide medical evidence to 
support the absence. Schools are advised not to request medical evidence unnecessarily; we would 
not expect schools to request medical evidence unless there is a clear case to do so. This means that 
schools must authorise the absence unless they have reason to doubt that a pupil cannot attend 
school by reason of sickness.  

 

• Schools are advised to use code N to record absence where the reason for absence has not yet been 
provided.  
 

• Guidance is clear that code N should not be left on a pupil’s attendance record indefinitely.  
 

• With regard to monitoring attendance, the regulations require schools to notify their local authority, 
at agreed regular intervals, the details of any pupil of compulsory school age who has failed to 
attend the school regularly, or has been absent without the school’s permission for a continuous 
period of ten school days or more.  
 

• Schools and local authorities should consider the individual circumstances of each case and take the 
appropriate course of action to ensure the child receives consistent education.  

 
School Attendance Guidance: 
https://www.gov.uk/government/publications/school-attendance 

 

FINES & PROSECUTIONS 

• A parent cannot be penalised if a statutory exception applies. These exceptions are: where the 
school has given permission; where the pupil is prevented from attending by sickness or other 
unavoidable problems; where their family is marking a day reserved exclusively for religious 
observance; or where the local authority has failed to fulfil any duty it has to help them get to 
school.  

• It is for schools or the local authorities to decide if they wish to use a penalty notice as a sanction.  
 

• Penalty notices are governed by the Education (Penalty Notices) (England) Regulations 2007 as 
amended. The regulations require every local authority, in consultation with their schools and the 
police, to draw up a code of conduct for issuing penalty notices.  

 

• It is for local authorities to decide whether to prosecute a parent having taken account of all the 
circumstances of the case and the information submitted by the school. Local authority officers are 
best placed to assess the family’s circumstances and decide upon the most appropriate course of 
action.  

https://www.gov.uk/government/publications/school-attendance
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• We would encourage parents to work with their child’s school and their local authority, to discuss 
the reasons behind their child’s absence and agree an action plan so that the right support can be 
put in place to help their child to return to regular and consistent education, whether at school or 
otherwise. 

 
 
PROVISION for CHILDREN with MEDICAL HEALTH NEEDS who CANNOT ATTEND SCHOOL 
 

• Local authorities are responsible for arranging suitable education for children of compulsory 
school age who, because of health reasons, would otherwise not receive suitable education. This 
applies whether or not the child is registered at a school and whatever type of school they attend. 
The education must be full-time or as close to full-time as the child’s health allows.  
 

• The department’s statutory guidance on ensuring a good education for children who cannot attend 
school because of health needs sets out that local authorities should provide education as soon as 
it is clear that the child will be away from school for fifteen days or more, whether consecutive or 
cumulative.  
 

• Local authorities should have a named officer responsible for the education of children with 
additional health needs.  

 
Education for children with health needs who cannot attend school: 
https://www.gov.uk/government/publications/education-for-children-with-health-needs-who-cannot-attend-
school 
 
Find your Local Authority education attendance policy: 
https://www.gov.uk/education-attendance-council 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.gov.uk/government/publications/education-for-children-with-health-needs-who-cannot-attend-school
https://www.gov.uk/government/publications/education-for-children-with-health-needs-who-cannot-attend-school
https://www.gov.uk/education-attendance-council


Letter from the Department for Education to Square Peg & Not Fine in School (October 2019) 

 
 
An additional letter from the DfE confirms the following points: 
 

 

▪ The DfE say that the current legal framework provides for sufficient “flexibility” to avoid issues such as 
prosecution for non-attendance, even where absences have not been authorised. 
 
 

▪ They reiterate that the Department for Education’s Guidance on school attendance encourages a flexible 
approach: “Only where the authenticity of an illness is in doubt are schools advised that they can (not 
must) request parents to provide medical evidence, and schools are advised “not to request medical 
evidence unnecessarily”. 
 
 

▪ The DfE make it clear that local authorities should be providing a “safety net” of suitable education for 
any child of compulsory school age who, by reason of illness, exclusion from school, or otherwise, may 
not for any period receive education. A local authority must make arrangements for the suitable 
education of any child of compulsory school age who, by reason of illness, exclusion from school, or 
otherwise, may not for any period receive education without such arrangements. Education Act 1996, 
s.19(1). Thus, the local authority can have a duty to provide alternative arrangements in situations not 
only where children are unable to attend by reason of illness or exclusion. This is because the phrase “or 
otherwise” “is plainly intended to encompass other causes of non-attendance at school or non-receipt of 
education”. R (DS) v Wolverhampton City Council [2017] EWHC 1660 (per Garnham J) (at para.36). 
 

 

▪ The DfE say that there are statutory exceptions which ensure that a parent should not be penalised or 
prosecuted where a pupil is prevented from attending school by sickness, or where the local authority 
has failed to fulfil any duty it has to help them get to school. 
 
 

▪ The DfE states that “there is no requirement for a formal diagnosis or formal medical evidence to 
authorise an illness absence. 
 
 

▪ The DfE also make it clear that it is not necessary for children to be marked as absent due to illness in 
order to receive adequate education outside of school.  
 

This additional letter (‘Update on school attendance legal action March 2020’) can be downloaded here:  

https://notfineinschool.org.uk/nfis-resources 

https://notfineinschool.org.uk/nfis-resources
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YOUR NOTES: 

 


